The Right Honourable Thomas Ear 


Hard. 


Thos 1694: ſons, for ſuch Eſtates, and under ſuch Limitations, and Appointments, as in the ſaid Will is mentioned, and ſubject to the Proviſoes in the ſaid A 


8 33 | _ Thar the faid Truſtees ſhould Execute Conveyances of the ſaid Sir Jobn Maynard's Real Eſtate, accord 
Fin. tc ment; and it was referred to one of the Maſters of that Court, to ſettle the Conveyances. 


e Prepared, were liable to be Deſtroyed, and the Teſtators Intention plainly Defeated. 


The Lord Chancellor's Or- 2; . Ii Doo. | 
Ns oe the»: as in Caſe of Articles, or a Will Directing a Conveyance, where the 


- - foreſaid Exception. | aj ; : 
e e e 4. 4 Proper and Legal manner, ſo as might beſt anſwer the Intent of the Parties : And as this Caſe i 


Appellants, B Francis Windham Eſquire, bis 


nts. Reſpondent. 
Oe | next Friend. ee 


of Stamford, and Mary Counteſs, 
f Stamford his Mf, 


| The Reſpondents CA 8 E. 


IIR J0b Maynard by his Will Deviſed to his Wife (-now-Counteſs.Dowager of Suffolk) the Capital Houſe and Manor of Gumer/bury, and all his 
5 in the Pariſhis of Tea/ing and 4fon, in the County of: Middleſex, for her Life, to her own Uſe; Remainder to Thomas Bradford 107 Ninety nine 
Tears (if his ſaid Wife ſhould Live ſo long) and the Reverſion thereof; And alſo all his Manors, and Lands, in England, he Deviſed to his ſaid 
Wife, and to Richard Lord Gorge, and Maynard Colcheſter Eſquire „ and their Heirs, to the Uſe of them and their Heirs, upon ſeveral Truſts ſpeci- 


fied in his Will, and in a Codicil thereto annexed. - 5 : | : 
And then Declared, That his Truſtees, and their Heirs, after the Death of his Wife, ſhould Convey the Manors of Clifton, and Hardmead, in the County of 


Bucks, to the Uſe of, or in Truſt for Sir Henry Hobart, and Elizabeth his Wife, for their Lives; the Remainder to the Firit Sonof the ſaid Elizabeth for Ninety 
nine Years (if he ſhould fo long Live) Remainder to the Heirs Male of the Body of ſuch Firſt Son, and foto the other Sons of the ſaid Elizabeth ſucceſſively, 
and their Iflue Male in like manner; the Remainder thereof to Mary Maynard (now Counteſs of Stamford ) for her Life; Remainder to all and every her Sons 
ſucceſſively for ſuch like Terms of Ninety nine Years ; and with Remainders to the Heirs Male of the Body of every ſuch Son, immediately after each Term. 
And further Willed, That by the ſame Conveyance the Manor and Advowſon of Beer in Devonſhire, and the Reverſion of Gunner ſbury, and the Manor of 
Bur leon, and all his Lands in Middleſex, and Lincolnſbire, ſhould (by Advice of Councel ) be Conveyed to, or to the Uſe of Mary Maynard his Grand child 
( now Counteſs of Stamford) without Impeachment of Waſte, other than in Houſes; Remainder to all and every her Son and Sons, for Ninety nine. Years ( if 
| ſuch Son ſhould ſo long Live) with ſeveral Remainders to the Heirs Male of the Body of every ſuch Son ſucceſſively ; according to the Birth of every ſuch Son 
-reſpeQively, and after Determination of the ſaid Eſtates, the Remainder thereof to the ſaid Elizabeth Hobart, and the Sons of the ſaid Elixabeth, with ſuch 
Terms and Remainders to the Heirs Male of their reſpective Bodies, as is formerly for the other Lands expreſſed the Remainder of all the Premiſſes in Eng/and, 
to John Leigh, Maynard Colcheſter, and Henry Colcheſter, and their Heirs, during the Lives of the ſaid Sir Henry Hobart, and Elizabeth his Wife, and of the ſaid 
FE | Mary Maynard, to preſerve the Contingent Eſtates aforeſaid, with proper Powers for making Leaſes and Joyntures. 1. „ | | 
„The Act for | Settling After the Death of the ſaid Sir John Maynard, divers Suits and Uifferences did ariſe, touching the ſaid Will; for the Ending whereof, an Ac of Parlia- 
"Bir Fobn Maynard's E- ment was made, by which the ſaid Will is Eſtabliſhed, and amongſt other things Enacted, That the Real Eſtate ſhould go unto, and be Enjoyed by _ Jo 
of Parlia- 


ment contained; And the faid Truſtees thereby were Empowered, forthwith, during the Life of the Counteſs of Suffolk, to Convey to ſuch Perſons, and for 


| x March, 1689, The 
Will of Sir Jobn May- 


| 5 fach Eſtates, as by the ſaid Will are appointed to be Conveyed, after the Death of the ſaid Counteſs: And. there is alſo a Proviſo, That the Earl of Stamford, 
'. and Sir Henry Hobart, ſhould have ſeveral Terms of Ninety nine Years, incaſe they ſhould ſo long live, if they ſhould Survive their Wives in the Premiſes, 


to their reſpective Wives limited, ſince which Sir Henry Hobart, and Elizabeth his Wife, are Dead, leaving the Reſpondent their only Son, and ſeveral 


| Dau hter s. 5 : | : | | . 3 . | 
"24 Jamear), T7507. a - By 2 Decree in Chancery between the Reſpondent, by his next Friend, Plaintiff, and the Appellants, and others, Defendants, it was ( inter alia ) Decreed, 
ing to his Will, and the Words of the Act of Parlia- 


John Maynard's Will, to the ſaid Eſtate was intended to be Conveyed to Thomas Carter, and Charles Clayton, 


A Draught of a Conveyance was allowed by the ſaid Maſter, whereb 


male Conveyances accord- | Vas I / 7 £001 
and their Heirs, in general Words; viz. To the ſeveral Uſes, Intents, and Purpoſes in the f. id Will and Act of Parliament Limited, Expreſſed, and Declared, 


ing to their Truſt. 
The Draught Allow'd and under and ſubject to the ſeveral Powers, Proviſoes, or Conditions in the faid Will and AQt of Parliament mentioned or expreſſed, and to and for no other 


by Sir Richard Holford, Uſe, Intent, or Purpoſe wharſvever. rn . 
5 that the Premiſſes ought at leaſt to have been limited to the Uſe of the ſaid Carter and Clayton, and 


5 die Julii, 170g. To which Draught the Reſpondent did Except z for T 1 f | . 3 
The Reſpondents Ex- their Heirs, and only in Truſt for ſuch Perſon and Perſons, and ſuch Eſtate and Eſtates, as are in and by the faid Will and Act of Parliament limited, where- 
. by the Legal Eſtate might be Veſted in the ſaid Truſtees, for the better Preſervation of the Contingent Limitations; which otherwiſe, as the ſaid Draught was 


19 December, 1759. Upon Hearing Councel on both Sides, on, the Matter of the ſaid Exception, the Right Honourable the Lord Chancellor Declared, That in Matters Executory, 
ords of the Articles or Will, are Improper, or Informal, that Court would not Direct 


a Conveyance, according to ſuch Improper or Informal Expreſſions of the Articles or Will, but would Order the Conveyance, or Settlement to be made, in 
s, his Lordſhip conceived the true Intent of the Will to 


Note, Joſeph Maynard, be, That the Eſtates ſhould be ſecured as far as the Rules of Law would admit, to the Iſſue Male of the reſpective Deviſees, before the Croſs-Remainders 


: 0 | d | A . . : . * - . 
> John — ſhall take Place, and that it was defign'd to be as ſtrict a Settlement as poſſible by Law ; his 3 did therefore Order, That in the ſaid Conveyance, 
3 we eee where any part of the Eſtate is limited in Uſe to the Reſpondent, for Ninety nine Years (if he ſhall fo long live) that there be a Limitation over to 
- his Father, leaving Iflue - 


dee afcer- Truſtees. and their Heirs, during his Life, to preſerve the Contingent Uſes in Remainder ; and then to the firſt, and other Sons of the Reſpondent in Tail 
-Ivards Married to Sir Hen. Male, ſucceſſively ; and where any part of the Eſtate is Limited to the Counteſs of Stamford for Life, and then to the Earl, for Ninety nine Years (if he live 
Hobart, by whom ſhe ſo long) that there be a Limitation alſo over to Truſtees and their Heirs, during the Lives of the ſaid Earl and Counteſs, and the Survivor of them, 
+ had Iſſue the Reſpondent, to preſerve the Contingent Uſes in Remainder, and then to the Firſt, and every other Son of the Counteſs of Stamford, and the Heirs Male of the Body of 
5 ; _ 8 ſuch Firſt, and every other Son, and then to the Right Heirs of Sir ohn Maynard; which Right Heirs, are the Reſpondent, and the Counteſs of Stamford. 


e Which Order, the Reſpondent hu 4b mbly hopes, is Juſt 3 in regard that a Conveyance conformable thereunto, is moſt agreeable to the ſaid Will, and Act of 
e 3 3; 2 


Ford) his Pay Daughters Parliament. 8 : „ ‚ mn, FI. E2 © 25 f : — a | 
1/0 Becauſe Sir Fohn Maynard did not intend his Will for a Conveyance, but only as Directions for a ſtrict Settlement; and that his Manors and Lands 
" ſhould be Conveyed in ſuch manner, as that they might be ſure to go to ſuch Perſons, and for ſuch Eſtates, as by his Will he had appointed; and therefore 
he directs his Truſtees to Convey, by Advice of Councel, and to the Uſe of, or in Truſt for, Sir Henry Hobart, and Elizabeth Hobart, for their Lives, with 
Remainders over, thereby giving his Truſtees a Latitude of Veſting a Legal Eftate, or Conveying in Truſt, as might beſt conſiſt with the Law, and ſerve the 
Intent of the Teſtator, when ſuch Conveyance ſhould be Executed, and which, he deſigned, ſhould wait, till after the Death of his Wife; during which time 
| 7 5 ah ono ne toe TT, | | | 5 
| A2 aly. In Caſes of Articles Executory for the Settling of Eſtates, in proſpect of future Conveyances, to be afterwards made, it is ordinary for Courts of Equity to 
. | help Things Informal, and to ſupply Defects therein, when the Things ſupplied are neceſſary to ſupport the main Intent of the Parties, and to carry on ſuch 
5 Articles into Execution, according to the true Intent of the Parties, ſo far as ſuch Intent may agree with Law, tho? it may not be ſtrictly according to the Words 


and Penning of the Articles, à fortiori will Courts do ſo, in Caſe of a Will, where the ſame is only Executory, by a Conveyance to be made, as the Caſe be- 


| fore your Lordſhips is. 3 | | 
34h. Theplain ens, of the Teſtator, was, That the Manors of Clifton and Hardmead, which are, by the Will, Limited to the Reſpondent Sir John Hobart, for 
| Ninety nine Years (if he live ſo long) ſhould go to the Iſſue Male of his Body, before the Remainder Limited to the Counteſs of Stamford ſhould take place 
in her, and her Iſſue Male. In like manner, the Teſtator's Intent was, That the Devonſbire, Lincolnſhire, and Middleſex Eſtates, which are Limited to the 
Counteſs of Stamford, ſhould go to her Iſſue Male, before the Remainder Limited thereof to the Reſpondent, ſhould take Place in him, and his Iſſue Male. 


Which Intent is well purſued by the Lord Chancellor's Order, and cannot be ſupported by any Conveyance to be made in any other manner than is Directed 


by that Order. | 3 | | 5 „ | 
| F But by a Conveyance purſuant to the Draught Allowed by the faid Maſter, and contended for by the Appellants, the Iſſue Male of Sir John Hobart, would be 
totally defeated of that part of the Eſtate which was allotted to them, and the ſame would, immediately upon the Death of their Father, come to the Earl and 
Counteſs of Stamford; to the utter D. ſheriſon of all the Sons, and Iſſue Male, of Sir John Hobart, who, by the ſaid Will, were to Enjoy the ſame. For it muſt be 
agreed, That at ſuch Inſtant as ſuch Conveyance ſhall be Executed, at the very ſame Inſtant the Contingent Remainders, by the Will intended for the Iſſue Male 
of Sir John Hobart, will be entirely Void, for want of a Freehold ,; which, in the Method of Conveyancing, is always inſerted, for no other Purpoſe, but to pre- 


ſerve thoſe Contingent Remainders: By reaſon a Term for Years is not an Eſtate ſufficient, in Law, to ſupport them; and ſuch a Freehold, ſo Limited to 
Truſtees, is only Artificial, and a Matter of Form, to make good the Conveyance. | 5 | | 5 
he Execution thereof, it would be in the Power of the Earl of Stamford alone, 


atbh. By ſuch Conveyance as is contended for by the Appellants, immediately after t 
by a Fine, Feoffment, or other Conveyance, to deſtroy the Contingent Eſtates, and Intereſts, by the Will Limited to the Iſſue Male of the Counteſs, in the whole 


and. Co-heirs. 


Real Eſtate, and likewiſe the Contingent Eſtates, and Intereſts by the Will alſo Limited to the Iſſue Male of Sir John Hobart, in the Devonſhire, Lincolnſhire, _ 


and Middleſex Eſtates : Which is ucterly contrary. to the whole Deſign and Intent of the Will. 


5thly, The Att of Parliament before-mentioned, alters not the Will, in the Point in Queſtion ; it o : 
of the Counteſs of Ae and in ſome other Particulars not relative to the Queſtion ; but in all other reſpeds, the ſaid Act Confirms the 
That the ſaid Real according to the ſeveral Limitations therein: And the Truſtees are Directed to Convey, to ſuch Per- 


| | ſtate ſhall go, and be enjoyed, | 
ſons, and for ſuch Eſtates, as by the Will are Appointed : So that the Act is Relative to the Will; and the Intent of the Will, is to be the Rule for the 


Conveyance. . „„ „ | . 8 | . „ 
Wherefore, The Reſpondent humbly hopes, 15 the ſaid la- mentioned Order, or Decree, made by the Lord Chancellor, will 
bie Confirmed by your Lordſbips, dd tif ſaid Appeal Diſmiſſed with Coſts. a | | 


nly haſtens the Time for the Troſtees to Convey, even in the Life 


Taro. Powys. 


R. EYRE 


ill, and Enafteth,  - 


